May 5, 2005

Program Specialist State Complaint Division
Florida Department of Education, Exceptional Student Education

325 W Gaines Street

Room 614, Turlington Building

Tallahassee, FL  32399-0400

Dear Program Specialists,

I am filing a state complaint against the Hillsborough County School District on behalf of all exceptional students in the district, who currently qualify or may qualify for occupational and/or physical therapy.  Many families have contacted our organization with complaints of denial of therapy in the related service areas of OT and PT.  The common complaints include non-implementation of the services already designated on the student’s IEP, changing IEPs to reflect a decrease in services not based on the student’s needs but rather a lack of service providers, and denial of services due to shortage of personnel.  

Ms Sheree Glass, Coordinator for OT/PT/PI/ACAT, wrote a letter that was sent to a limited number of parents who had been questioning the absence of therapists.  It was not distributed district wide to all families whose students receive either one or both related services of PT/OT.  This complaint will address areas of the letter that indicate potential violations of IDEA in Hillsborough County.
We request that you investigate the following …

Ms Sheree Glass wrote in her letter, 
“In an effort to address provision of services to students, the district has implemented the following plans until such time these additional therapists are hired.  They are as follows:
1.  Area Occupational and Physical Therapy (OT/PT) Teams have been and continue to be available to collaborate with teachers regarding concerns, IEP implementation, and/or accommodations your child may need in order to make progress toward mastery of goals and objectives.”
Parents report to our organization a district-wide increased practice of recommending students who previously received direct PT/OT now change to “consultative” services.  Various explanations are provided to parents including the promise of continuing to “see” the student.  Other than qualifying the district for the funding stream, PT/OT services provided on a “consultative” basis require no hands on work with the student. Many times, parents report, that after “consultative” is designated on the IEP, the student never receives services again, and that the consultation occurs between therapist and teacher.  It is clear that this is a change in the service delivery model that results in a decrease of services.

Remedy:  We request a thorough and complete investigation of these issues.  We request that training be provided to PT/OT coordinators regarding the provision of appropriate related services based on the individual needs of the student.  We request that memoranda be distributed to all PT/OT providers in HCSD regarding their obligations under IDEA to meet the needs of the individual students.
2.  Student IEPs will be reviewed to determine which students can be provided maintenance programs provided by the classroom teacher and paraeducators under the direction of a physical therapist.”
This indicates a policy of changing IEPs to allow for non-qualified personnel to provide services to students with disabilities.  34 C.F.R §300.24(b)(5)(i) states that “Occupational therapy means services provided by a qualified occupational therapist…”  34 C.F.R §300.24(b)(8) states “Physical therapy means services provided by a qualified physical therapist.”
A teacher is not a qualified occupational or physical therapist.  Parents have told our organization that teachers are pressured into agreeing to provide services outside their expertise under the guise of classroom activities.  
The system of comprehensive personnel development requires appropriate personnel standards for personnel providing special education and related services under Part B of the Act.  34 C.F.R. §300.136(f) states, “A State may allow paraprofessionals and assistants who are appropriately trained and supervised, in accordance with State law, regulations, or written policy, in meeting the requirements of this part to be used to assist in the provision of special education and related services to children with disabilities under Part B of the Act.” (emphasis added)  Parents have told our organization that there is no such training, and in many cases no supervision of paraprofessionals designated to provide PT/OT.  The term “assist” has been interpreted by HCSD as a directive to provide services by non-licensed personnel.  

Remedy:  We request a thorough and complete investigation of these issues.  We request documentation of the training provided “by the classroom teacher and paraeducators” who are asked by the district to provide “maintenance programs.”  We request training as needed, and the distribution of memoranda to teachers and OT/PTs regarding what services must be provided by a licensed therapist, and prohibition of retaliation of teachers who feel pressured to agree to the provision of services they are not qualified to conduct.  
3.  Service delivery models may include therapy within the classroom setting in small groups so that more students may receive services.  In some instances, a paraeducator may need to provide some assistance.”
Many students require direct PT/OT services.  This statement gives permission to dilute such services in a group setting which may not be appropriate to the individual needs of many students.  Parents have told our organization students who previously were determined to require direct services are now being served in group settings or not receiving services at all.

Remedy:  We request a thorough investigation of recent changes in service delivery models for students who previously received individual direct services.  

4.  During this time, a physical therapist may not be in attendance at IEP meetings.  However, Area OT/PT Teams will continue to be notified of meetings so that they can provide planning notes and recommendations for the IEP Team’s consideration.”
IDEA Regulations, Appendix A states, “Although Part B does not expressly require that the IEP team include related services personnel as part of the IEP team (34 C.F.R §300.344(a)), it is appropriate for those persons to be included if a particular related service is to be discussed as part of the IEP meeting….If a child with a disability has an identified need for related services, it would be appropriate for the related services personnel to attend the meeting or otherwise be involved in developing the IEP.  As explained in the Committee Reports on IDEA Amendments of 1997, ‘Related services personnel should be included on the team when a particular related service will be discussed at the request of the child’s parents or the school.’”

When HCSD is made aware by parents that the issue of PT/OT will be discussed at the meeting, and/or the parents request a PT/OT attend the meeting, the provision of “planning notes and recommendations” does not meet the requirements of the Act. 
It is clear in IDEA that when a LEA cannot provide a particular service required by a student with disabilities, then it is the obligation of the SEA to do so.  Each SEA and its LEAs must ensure that a free appropriate public education is made available to all children with disabilities.  FAPE includes the provision of related services provided at no cost to parents in conformity with an individualized education program that meets the requirements of IDEA.  “Part B requires States to have policies and procedures relating to the establishment and maintenance of standards for ensuring that personnel necessary to carry out the purposes of Part B are appropriately and adequately prepared and trained, and that the standards are consistent with any state-approved or recognized certification, licensing, registration, or other comparable requirements apply to the profession or discipline in which a person is providing special education or related services.” OSEP letter to Farbman June 2000.
Remedy:  We request that parents as well as school district personnel be notified in writing of the obligation of HCSD to provide services as determined by the IEP team.  We request that HCSD notify all ESE parents and PT/OTs that the determination of services by the IEP team be a decision based solely on the needs of the individual student, not the availability of service provider.  We request that HCSD notify all ESE parents in writing that non-implementation of an IEP, changing IEPs to reflect a decrease in services not based on the student’s needs but rather a lack of service providers, and denial of services due to shortage of personnel is a violation of IDEA.  Parents are currently not fully informed regarding these issues.
While our organization and parents recognize the difficulty in attaining related service personnel, it is unacceptable to revise IEPs, deny needed services, change service delivery models, encourage the unlicensed practice of PT/OT, fail to attend IEP meetings specific to PT/OT or weaken services determined appropriate by IEP teams based solely on a shortage of personnel.  There are private PT/OT providers in the Hillsborough area available to see students in need.  The district may have attempted to contract services, unsuccessfully, but the reality is many students are currently without services.  Private therapists are available.  Parents are not being informed of their right to contract private services in the absence of district PT/OT personnel.  

Remedy:  Parents must be informed in writing of their right to contract private services in the absence of district PT/OT personnel if their child’s IEP team determines such related services are required.

It is also significant that Ms Glass copied many administrators in her letter of April 5, 2005.  However, absent from the copied list was the Florida Department of Education who maintains the ultimate responsibility in the provision of services should a local district fail to do so.  The SEA ultimately remains responsible for ensuring that the IEP services are provided in a manner that appropriately meets the student’s needs as specified in the IEP.  This is especially true when the local district admits in letter form that they cannot meet the requirements of IDEA.  

Remedy:  We are requesting any notification documents provided to the FDOE by HCSD requesting intervention by the FDOE in obtaining services for these students due to personnel shortage.  We are requesting that the SEA intervene in this crisis shortage situation and require the HCSD properly notify parents of their rights.  An appropriate, legally correct letter defining the above procedural rights and obligations of the district should be sent to every ESE parent whose child currently qualifies or may qualify for occupational and/or physical therapy.  
We are aware of the right to mediation as well as other procedural safeguards, and do not wish to pursue those options at this time.  We wish to go forward with a state complaint as described in 34 C.F.R.§ 300.661.

We are requesting a copy of any and all documents submitted by the HCSD in response to this state complaint.

Thank you for your attention to these matters critical to the education of so many students in Hillsborough county.  Should you have any questions, please feel free to contact me at 813-258-5700.

Sincerely,

Nikole Whitehead

Vice-president

STAND

Enclosed:  Sheree Glass letter dated 4/5/05

